UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ELEANOR C. SCHOCK
Plaintiff

V.
C. A No. 97-530-L
FEDERAL DEPGCSI T | NSURANCE
CORPORATIQN, in its capacity
as Receiver of Ad Stone Bank
FSB,

N N N N N N N N N N

Def endant

DECI S| ON AND ORDER

Ronal d R Lagueux, District Judge

Plaintiff Eleanor C. Schock (“plaintiff”) sued the Federal
Deposit I nsurance Corporation, acting in its capacity as Receiver
of A d Stone Bank FSB (“FDI C-Receiver”) for breach of contract.
Plaintiff prevailed and now seeks to recover attorneys’ fees and
costs pursuant to the Equal Access to Justice Act (“EAJA’). 28
U .S.C. § 2412 (1994).

The EAJA provides that attorneys’ fees may be awarded to a
party that prevails against a federal agency in a civil action
where t he agency cannot show that its position was substantially
justified. The issue presented in this case is whether the FDIC
gqualifies as a federal agency when it is acting in its capacity
as a receiver of a failed federal bank. Because this Court
concl udes that the FDIC does not qualify as a federal agency in
t hese circunstances, plaintiff’s notion for attorneys’ fees is
denied. Plaintiff is only entitled to the costs that are

customarily awarded to the prevailing party in any civil action.



Travel of the Case

Plaintiff is the daughter of Ragnar MIler, who died on May
6, 1993, and is the assignee of all clains of the Estate of
Ragnar MIller (the “Estate”). During his lifetinme, Mller
granted a broad power of attorney to Attorney Pat Nero, giving
Nero the authority to withdraw funds fromM Il er’s bank accounts.
Under the guise of that power of attorney, after MIller’ s death,
Nero withdrew $23,331.72 fromMIler’'s savings account at A d
St one Federal Savings Bank (“Ad Stone”) on August 27, 1993,
deposited the funds into his own account, and then squandered
t hem

At the tinme of this transaction, the Resolution Trust
Corporation (“RTC’) was acting as conservator of AOd Stone.! The
FDI C | ater succeeded the RTC pursuant to 12 U . S.C. § 144la(m (1)
(1994).

After discovering Nero' s transgression, plaintiff filed suit
against the United States, the FDI C Receiver, and the FDIC acting
inits corporate capacity (“FDI C Corporate”). Essentially,
plaintiff alleged that defendants were liable for the actions of
t he bank enpl oyees who allowed Nero to illegally w thdraw noney
fromMIller’'s account.

Plaintiff’s first amended conplaint stated three clains:

! Add Stone's predecessor institution, Ad Stone Bank, a
Federal Savings Bank, was cl osed by the RTC on January 29, 1993.
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Count | against the United States under the Federal Tort O ains
Act, 28 U S.C. § 2674 (1994) (the “FTCA”); Count |l against the
FDI C- Recei ver as conservator of A d Stone; and Count |11l agai nst
FDI C- Corporate as the insurer of all deposits at A d Stone.

The parties first appeared before the Court on April 24,
1998, for a hearing on various notions. The United States noved
to dismss Count |; FDI C Corporate noved to dismss Count I11;
and plaintiff noved for summary judgnment agai nst FDI C- Recei ver on
Count Il. Plaintiff also noved to anend her conplaint to add a
negl i gence cl ai m against the United States under the FTCA. The
Court denied the United States’ notion to dismss Count |, but
granted FDI C-Corporate’s notion to dismss Count Il11. The Court
al so denied plaintiff’s notion for summary judgnent on Count 11

but granted her notion to anend the conplaint. See Schock v.

United States, 21 F. Supp. 2d 115, 125 (D.R 1. 1998) (hereinafter

Schock 1).

In granting FDI C- Corporate’s notion to dismss, the Court
noted that FDI C Corporate only insures funds on deposit at the
tinme the bank fails. Because Nero wi ped out MIler’s savings
account on August 27, 1993, there were no funds on deposit for
FDI C- Corporate to insure when A d Stone was closed and | i qui dated
on July 8, 1994. 1In addition, the FDICis entitled to rely
solely on the records of the failed institution in determ ning

whet her or not there are funds on deposit. See Villafane-Neriz




v. FDIC, 75 F.3d 727, 731 (1st G r. 1996). Thus, there was no
basis on which to find FDIC Corporate |liable for plaintiff’s
| 0ss.

The parties appeared before the Court again on July 29,
1998, for a hearing on cross-notions for summary judgnent. The
United States noved for summary judgnent on Count | and the new
Count 1V, and plaintiff renewed her notion for sunmary judgnment
on Count Il against the FDI C-Receiver. Wile the Court discussed
several points of |law that would support the United States’
nmotion for summary judgnent, only two are of consequence to the
determ nation of the instant notion for attorneys’ fees.

First, the Court noted that although Count | and Count I
were based on identical allegations and originally asserted by
the plaintiff as clains for conversion, plaintiff |ater saved
Count Il fromdismssal by arguing that it was actually a claim

for breach of contract. See Schock v. United States, 56 F. Supp.

2d 185, 192 (D.R 1. 1999) (hereinafter Schock Il1). Although the

sane set of facts can give rise to two clains, one sounding in
tort and the other in contract, a plaintiff is prohibited from
maki ng conflicting representations to a court under the doctrine
of judicial estoppel. Accordingly, the Court determ ned that
the claimin Count I was based on O d Stone’s obligation as a
debtor on the deposit account, which sounds in contract. See id.

at 192-93. Because contract clains are not cogni zabl e under the



FTCA, the Court dismssed Count |I. See id. at 193.

Second, the United States argued that neither claimcould be
sust ai ned under the FTCA unless plaintiff could show that the
bank enpl oyees who processed Nero’'s withdrawal (“the tellers”)
were federal enployees under the FTCA. The Court w thheld
j udgnment on whether the tellers qualified as governnent enpl oyees
under the FTCA, but noted that the United States could prevail at
trial by showing that the tellers were not governnent enpl oyees.
See id. at 188.

Plaintiff’s remaining clains against the United States and
the FDI C-Receiver were ultimately resolved during a bench trial
that was held on Novenber 3-8, 1999. At the close of plaintiff’s
evidence, the United States and the FDI C- Recei ver made notions
for judgnent in their favor pursuant to Rule 52(c) of the Federal
Rul es of Civil Procedure.?

The Court granted the United States’ notion, concluding that
plaintiff could not sustain her claimfor negligence under the
FTCA against the United States. The Court based its decision on
the followng three reasons: the two tellers who allowed Nero to
w thdraw the funds fromMIler’s savings account were enpl oyees

of Ad Stone, and were not federal enployees; plaintiff failed to

2 Rule 52(c) allows the court to enter judgnent as a matter
of lawin a bench trial where a party has failed to prove a claim
or defense. Fed. R GCv. P. 52(c). It is the equivalent of a
notion for judgnent as a matter of lawin a jury case.
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prove the elenents of negligence, particularly the el enent of
proxi mate cause; and the claimwas for breach of contract, which
is not cognizable under the FTCA. See Trial Transcript, Novenber
5, 1999, p. 106-09.

The Court found as a fact and concluded as a matter of |aw
that the teller and head teller who allowed Nero to “clean out”
MIler’s bank account “were not federal enployees, pure and
sinple.” [1d. at 106. In support of this ruling, the Court found
that the branch manager and all the enpl oyees worki ng under her
worked for A d Stone, and that the enploynent status and W2
forms of the enployees at A d Stone showed that they were
“clearly not federal enployees.” 1d. at 107. |In addition,
al t hough sone RTC enpl oyees generally oversaw A d Stone’s
operations, the Court found that they did not exercise the degree
of day-to-day control required to bring the bank enpl oyees within
the definition of federal enployees. See id.

The Court then addressed the FDI C-Receiver’s notion for
j udgnment under Rule 52(c). The FDI G Receiver argued that Ad
Stone was entitled to presune Nero was authorized to withdraw the
funds under the Uniform Fiduciaries Act (“UFA’), which protects
third parties who transfer funds to a fiduciary in good faith.
See RI. Gen. Laws 8 18-4-16 (1996). The UFA only applies,
however, where the funds are transferred to a person who is a

fiduciary in fact. Because Nero’'s power of attorney term nated



at Mller’'s death, Nero could only be considered a fiduciary
under the UFA if he had apparent authority.

Fi ndi ng that publication of MIler’s obituary provided
notice of Mller’s death to Ad Stone, the Court concluded that
Nero did not have apparent authority. See Trial Transcript,
Novenber 8, 1999, p. 18. 1In so holding, the Court established a
new rule on the issue of notice. Stating that “[a]ny other rule
woul d reward ignorance,” the Court held that:

“notice [to the bank] is the publication of the

obituary in a newspaper in the area and, therefore, the

bank has a duty to put a procedure in place whereby it

notes which of its custonmers have died, and nakes that
information available within the bank to tellers, or
anybody el se who woul d deal with sonmeone who clains to

be a fiduciary.” 1d. at 31.

Since Nero was not a fiduciary at the time he withdrew the funds,
the UFA did not protect Od Stone. See id. at 17. As a result,
the Court denied the FDI C Receiver’s notion for judgnent. See
id. at 19.

The Court then held that paynent of the noney in Mller’s
account to Nero resulted in a breach of contract.® See id.

Al though A d Stone was liable for this breach, the RTC inherited

that liability when it becane the conservator of the bank, and

the FDI C-Receiver likewi se inherited that liability when it

3 The Court instructed that the proper procedure for Ad
Stone to enploy in these circunstances woul d have been to put a
freeze on MIler’s account until a fiduciary authorized to act on
behal f of the Estate was appoi nt ed.
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becane the statutory successor to the RTC. Therefore, judgnent
in the armount of $23,331.72 plus interest was entered agai nst the
FDI C- Receiver. See id. at 32.

Thereafter, plaintiff noved for attorneys’ fees and costs
pursuant to the EAJA. This Court heard argunents on the notion
and took it under advisenent. The matter is nowin order for
deci si on.

1. Discussion

Bringing suit against the United States governnent or
def endi ng an action brought by the United States governnent is
costly business. For this reason, Congress enacted the Equal
Access to Justice Act to encourage parties to challenge or defend
agai nst unreasonabl e governnental action. See H R Rep. No. 96-

1418, at 12 (1980), reprinted in 1980 U S.C.C A N 4984, 4991.

There are two bases for an award of attorneys’ fees
follow ng a court proceedi ng under the EAJA. Under the first
fee-shifting provision, a prevailing party may seek fees fromthe
governnment to the extent that fees would be recoverable from any
other party. See 28 U . S.C. § 2412(b). Thus, to recover fees
under this provision, the prevailing party nust allege that an
existing fee-shifting statute or common | aw exception to the
Anmerican rule on attorneys’ fees applies.

The second fee-shifting provision is found in subsection

2412(d). That subsection provides an independent basis for an



award of attorneys’ fees where certain prerequisites are net.
The party nust prevail against the United States or an agency of
the United States in a non-tort civil action, the prevailing
party nmust neet certain eligibility requirenments,* and the
position of the United States cannot be substantially justified.
See id. at § 2412(d).

Plaintiff bases her notion for attorneys’ fees on subsection
2412(d), arguing that all requirenments for an award of fees
pursuant to this provision have been net. Defendant FDI C
Recei ver objects, arguing that the EAJA is inapplicable because
plaintiff’s claimwas against AOd Stone, not agai nst an agency of
the United States. Therefore, the critical issue before this
Court is whether the FDI C- Receiver qualifies as an agency of the
United States for purposes of the EAJA. For the reasons that
follow, this Court concludes that it does not.

The Federal Deposit |Insurance Corporation was created during
the econom ¢ and banking crises of the early 1930s, and is
charged with maintaining public faith in the national banking

systemthrough a system of deposit insurance. See generally 2

Robert M Taylor, 11, Banking Law § 41.02 (describing the

“ To be eligible to recover attorney's fees, the
i ndi vidual’s net worth may not exceed two million dollars at the
time the civil action is filed, or, if the prevailing party is a
partnership, corporation, association, unit of |ocal governnent,
or organi zation, its net worth may not exceed seven mllion
dollars. See 28 U S.C. § 2412(d)(2)(B)
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formati on and powers of the FDIC). The performance of this task,
however, requires the FDIC to act in two distinct capacities--as
an insuring corporation and as a receiver.

In its corporate capacity, the FDIC acts as the insurer of
deposits in all federally insured banks, and each depositor is
insured for up to $100,000. See 12 U S.C. § 1821(a)(1). Inits
capacity as a receiver, the FDIC |iquidates and w nds up the
affairs of failed federal banks. See id. at 8§ 1821(c)(2)(A)(ii).
The division of |abor between FDIC in its two capacities is so
distinct that they are considered separate legal entities, and
“Corporate FDIC is not |iable for wongdoings by Receiver FD C

or vice-versa. Fed. Deposit Ins. Corp. v. Roldan Fonseca, 795

F.2d 1102, 1109 (1st. Cir. 1986).

Wil e both sides of the FDIC performvaluable functions, it
is the FDIC acting in its corporate capacity that carries out the
primary function of the FDI C and actively inplenents the policy
of the federal governnment. Wen the FDIC acts in its capacity as
a receiver, its main objective is not to carry out governnenta
policy, but to distribute the assets of the failed bank for the
benefit of the bank’s depositors and creditors.

In the course of liquidating or wwnding up the affairs of a
fail ed federal bank, the FDI C steps into the shoes of the bank
and succeeds to all rights and liabilities of the bank. See 12

US C 8§ 1821(d)(2)(A). In addition, the FDI C acting as receiver
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perfornms all functions in the nanme of the bank. See id. at 8§
1821(d)(2)(B). The FDIC then marshals the assets of the failed
bank and distributes themto the bank’s depositors and ot her
creditors. See id. at 8§ 1821(d)(11). |If there are any funds
remai ning after all clainms of creditors and adm nistrative
expenses have been paid, those funds are paid to the bank’s
sharehol ders or nenbers. See id. Thus, all actions taken by the
FDICin its role as receiver are done on behalf of the bank and
for the benefit of the bank’ s depositors and creditors.

In light of the FDIC s purpose and its organi zati onal
framework, it becomes apparent that when the FDIC is acting as a
receiver it is performng a function normally acconplished by a
private entity rather than a federal agency. As a receiver, the
FDI C does not act on behalf of the United States governnent, and
it does not performany function unique to the federal
governnment. Instead, it acts on behalf of the failed bank in the
interest of that bank’s creditors. Wile this alone would
support this Court’s conclusion that application of the EAJA to
the FDIC acting as receiver is inconsistent wwth the purpose of
the EAJA, relevant case lawin this Crcuit and the facts of this
case al so wei gh against its application.

This Court has discovered only one case in which a party
recovered attorneys’ fees pursuant to the EAJA against the FDIC

as receiver. See Fed. Deposit Ins. Corp. v. Addison Airport of
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Texas, Inc., 733 F. Supp. 1121 (N.D. Texas 1990). In that case,

however, the parties agreed that the FD C was an agency of the
United States. See id. at 1123 n. 4. Wile that agreenent
constitutes a judicial adm ssion in that case, it has no effect
on the ability of the FDIC to raise the argunent in these
proceedi ngs that, when it is acting as a receiver, it is not an
agency of the United States. In any event, the decision of the
Addi son Court has no precedential value in the First Crcuit.
Despite the absence of case law on this issue, this Court is
not w thout guidance fromthe First Crcuit in deciding whether
the FDIC, acting in its capacity as receiver, is a federal agency

for purposes of the EAJA. I n Bank of New England O d Colony v.

Cark, 986 F.2d 600 (1st GCr. 1993), the First Crcuit affirned a
deci sion rendered by this witer that the FDIC, acting inits
capacity as receiver, does not qualify as a federal
instrunmentality for purposes of the Tax Injunction Act (“TIA"),

28 U.S.C. 8§ 1341 (1994). See 986 F.2d at 603; Bank of New

England A d Colony v. dark, 796 F. Supp. 633, 638 (D.R 1. 1992).

Because the terns “federal instrunentality” and “federal agency”
are really synonynous, this Court concludes that the First

Crcuit’s decision in Bank of New England O d Colony is not only

illumnating and instructive but effectively dispositive of this
case.

The TI A divests the federal district courts of jurisdiction
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in cases involving issues of state tax law. See 986 F.2d at 602.
However, under the judicially-crafted federal instrunmentality
exception, an instrunmentality of the federal governnent that is
exenpt fromstate taxation may nonetheless bring its claimin

federal court. See Dep’t of Enploynent v. United States, 385

U. S. 355, 357-58 (1966). The reasoni ng behind the exception is
t hat Congress woul d not deprive the federal governnent of access
to the federal courts w thout doing so expressly. See id. Thus,
an entity’'s ability to claimthe exception is dependent upon its
status as an agency acting on behalf of the United States
gover nnment .

The First Circuit has not adopted a bright line rule for
determ ni ng whet her an agency is to be considered a federal

instrunmentality for purposes of the exception. See Fed. Reserve

Bank v. Commir of Corps. and Taxation, 499 F.2d 60, 64 (1st G

1974). Instead “each instrunmentality nust be exam ned in |ight
of its governnental role and the wi shes of Congress as expressed
in relevant legislation.” |d.

Applying this test to the FDIC in Bank of New England A d

Colony, the First Grcuit noted several factors that counsel ed
against a finding that the FDIC, acting as a receiver, qualified
as a federal instrunentality. First, because the FDIC was only
involved in the case as a receiver, its governnental role was

mnimal. See 986 F.2d at 603. In addition, any tax refund would
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“flow principally to the bank’s creditors and depositors, not to
the federal treasury.” |d.

The First Crcuit then stated that the rel evant |egislation,
the Financial Institutions, Reform Recovery, and Enforcenent Act
(“FIRREA”), Pub. L. No. 101-73, 103 Stat. 183 (codified as
anended in scattered sections of 12 and 15 U. S. C ), does not
grant the FDI C federal agency status for all purposes. Although
t he Federal Savings and Loan | nsurance Corporation, the FDIC s
predecessor, was granted agency status for all purposes, the FD C
was granted agency status only for purposes of 28 U S.C. 8§ 1345,
whi ch generally confers jurisdiction on the district courts over
cases brought by a United States agency. See 12 U S.C. 8§
1819(b)(1); 12 U.S.C. 1730(k)(1)(A) (repealed 1989). Based on
the role played by the FDI C and Congress’ decision to wthhold
agency status fromthe FDIC in sone circunstances, the First
Circuit concluded that the FDIC, acting in its capacity as a
receiver, did not qualify as a federal instrunentality. See 986
F.2d at 603.

Applying the sane analysis to this case, it is clear that
the FDI C- Recei ver cannot be considered a federal agency for

pur poses of the EAJA. As in Bank of New England O d Col ony, the

FDIC s only role was to act as receiver of Ad Stone. The FD C
Recei ver did not act as a governnental agency, and did not

i npl enment or establish policy for the federal governnent in any
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way. Thus, its role as a governnmental entity was mnimal. In
addition, the FDI C marshal ed and distributed funds primarily for
the benefit of AOd Stone’s depositors and creditors, not for the
benefit of the federal treasury. Finally, there has been no
amendnent to FI RREA that expands the FDI C s agency status, and
certainly no provision in FIRREA expressly making the FDIC,
acting as a receiver, a federal agency for purposes of the EAJA

In addition, it is clear in this case that the plaintiff’s
cl aimwas against AOd Stone, and not agai nst an agency of the
United States. As the Court found in Schock II, plaintiff
brought a state |law claimfor breach of contract. That claimwas
based on the actions of two tellers that this Court specifically
found were not federal enployees. The tellers were enpl oyees of
add Stone. They followed bank policy instituted by A d Stone,
and they were subject to the supervision of their branch manager
at dd Stone. Supervision of Ad Stone enpl oyees by the RTC was
virtually nonexistent. Although the FDI C Receiver ultimtely
paid for Od Stone’s m stake, that is not enough to convert what
IS, in substance, a claimagainst a receivership estate into an
action against the United States.

In short, there is nothing about plaintiff’s claimto
support her contention that she prevailed in an action agai nst
the United States. Plaintiff’s claimwas not based on

unr easonabl e governnental action or regulation, but on a bank’s
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failure to adequately protect the rights of its custoners.
Plaintiff prevailed against Od Stone in substance, and agai nst
the FDI C-Receiver in nane only. This is not the type of
confrontation that pronpted Congress to enact the EAJA. Sinply
put, plaintiff’s claimfor attorneys’ fees seeks to fit a square
peg in a round hole. It cannot be done.
L1l Concl usi on

For the preceding reasons, this Court finds that the FD C,
acting in its capacity as receiver, is not an agency of the
United States for purposes of the Equal Access to Justice Act.
Accordingly, the EAJA is inapplicable to this case, and
plaintiff’s notion for attorneys’ fees is denied. However,

plaintiff is entitled to the taxation of costs as foll ows:

Filing fee $150. 00
Copyi ng/ exenplification $665. 00
Deposition transcripts $751. 00
Mar shal ' s fees/service $445. 00
Wtness fees $345. 00
Tot al : $2, 356. 00

The total of those taxed costs shall be included in the judgnment
and the Cerk shall issue an anended judgnment to reflect that
awar d.

It is so ordered.

Ronal d R Lagueux
U S District Judge
April 16, 2001

16



17



